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E. GRADY JOLLY, G rcuit Judge:

Janes Earl Conl ey contends that both his trial and appellate
counsel were ineffective in failing to object and argue that his
sentence was greater than the maxi numset for the crine for which
he was convicted. W conclude that Conley was in fact sentenced to
a longer prison term than that authorized under the crimnal
statute he violated, and that the performance of his counsel was

constitutionally ineffective. W therefore reverse the district

" District Judge of the Southern District of Texas, sitting by
desi gnati on.



court’s denial of relief, vacate Conley’'s sentence and remand for
re-sent encing.
I

Conley was charged with conspiracy, mail fraud, and noney
| aundering in a fifteen-count indictnent. A jury found Conl ey
guilty of one count of conspiracy and four counts of mail fraud,
but acquitted himon counts six through fifteen, which dealt with
nmoney | aunderi ng. The district court, assum ng that Conley had
been convicted under 18 U. S.C. 8§ 1956(h), a noney |aundering
conspiracy statute, sentenced Conley to 121 nonths i nprisonnent on
Count One--even though the judgnent specifies that he was convi cted
only under 18 U S. C § 371, the general conspiracy statute wth
respect to mail fraud and noney |aundering, carrying a maxinmm
sentence of 60 nonths inprisonnent. (Conley also received
concurrent 60-nonth terns of inprisonment for the nmail fraud
substanti ve counts.) Conley’'s attorneys did not realize the
sentencing error until their reply brief on appeal, at which point
this Court rejected their argunent because it had not been properly
preserved and tinely raised.

Conley soon initiated this proceedi ng under 28 U S.C. § 2255
and noved the district court to vacate, set aside, or correct his
sent ence. He argued that the 121-nonth term for the conspiracy
count exceeded the statutory maxi num sentence for a conviction
under 18 U S.C. 8§ 371, and that his attorneys had rendered
i neffective assistance in failing to object to his sentence and
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raise the issue on appeal. Conley submtted affidavits fromhis
attorneys acknow edging their failures. The district court
summarily denied the notion, and denied a Certificate of
Appeal ability (“COA’). Conley then filed for | eave to appeal with
this Court. W granted a COA authorizing Conley to proceed wth
his ineffective assistance claim
|
W review a district court’s conclusions wth regard to a
petitioner’s 8 2255 claimof ineffective assistance of counsel de

novo. United States v. Bass, 310 F. 3d 321, 325 (5th Gr. 2002);

United States v. Fabion, 19 F.3d 226, 228 (5th Cir. 1994).1

A
W first address the alleged error in sentencing. Conl ey
points out that the indictnent, jury instructions, docket sheet,
and, inportantly, the judgnent itself, all make clear that the

conviction on the first count (conspiracy) was for no of fense ot her

!Because Conley procedurally defaulted on this issue in the
crim nal proceedings, ordinarily he woul d have to show both cause
for his procedural default and prejudice resulting fromthe error.
United States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991) (en banc)
(quoting United States v. Frady, 456 U S. 152, 165 (1982)). W
have previously held, however, that “a claim for ineffective
assi stance of counsel is properly nade in a 8 2255 noti on because
it raises an issue of constitutional nmagnitude and, as a general
rule, cannot be raised on direct appeal.” Bass, 310 F.3d at 325.
The governnent does not contest that ineffective assistance of
counsel may constitute cause and prejudice sufficient to overcone
the procedural default doctrine. United States v. Gaudet, 81 F.3d
585, 589 (5th Gr. 1996); United States v. Pierce, 959 F.2d 1297,
1301 (5th Cr. 1992) (quoting United States v. Carrier, 477 US
478, 488 (1986)).




than 18 U. S.C. 8 371. The governnment counters that the body of the
conspiracy count cites to the noney |laundering statute, 18 U S. C
§ 1956(a)(1)(A) (1) (in addition to a mail fraud statute, 18 U. S.C.

8§ 1341), as an wunderlying statutory basis for the charged

conspiracy. It also notes that, after enunerating certain overt
acts, the conspiracy count concludes: “In violation of Title 18,
United States Code, Sections 371 and 1956(h).” A conspiracy to

| aunder noney under 8§ 1956(h) carries the sanme maxi num penalty as
t he noney | aunderi ng substantive of fense under 8 1956(a) (up to 20
years inprisonnment). The governnent therefore argues that because
the noney |aundering statute was referenced, the jury convicted
under the conspiracy count as charged, and consequently, Conley’s
sentence did not exceed the statutory nmaxi num

In the light of this Court’s precedent, the governnent’s
argunent is unpersuasive. First, we have held that a |one
statutory reference is inadequate to charge a defendant in a

constitutionally perm ssible manner. United States v. Cabrera-

Teran, 168 F.3d 141, 147 (5th Cr. 1999).2 “The test of the
validity of an indictnent is ‘not whether the indictnent coul d have

been franed in a nore satisfactory manner, but whether it conforns

2T A] statutory citation, standing alone, cannot substitute
for including an el enent of the crinme in an indictnent.” Al though
United States v. Cotton, 535 U S. 625 (2002), overrul ed part of the
Cabrera-Teran (holding that an om ssion froman indictnent is a
“Jurisdictional” defect, see Cotton, 535 U S. at 629), it did not
affect the discussion of the sufficiency of a statutory citation
st andi ng al one.




to mnimal constitutional standards.’” . . . [A] statutory citation

cannot, standing alone, neet this test.” United States v. WIlson,

884 F.2d 174, 179 (5th Cr. 1989) (citation omtted). The WIson
court enphasi zed that a defendant nust be “fairly infornmed of what
charge he nust be prepared to neet.” 1d. at 179 n.8. In accord
with our precedent, we find that Conley’'s conviction under 8§
1956(h) cannot be upheld because he was not adequately charged in
t he indictnent.?3

Second, this Court’s precedent dictates that, where a jury
verdict is anbiguous, a sentence inposed for a conviction on a
count charging violations of nultiple statutes or provisions of
statutes may not exceed the |owest of the potentially applicable

maxi nruns, which in this case is 60 nonths. United States v.

Cooper, 966 F.2d 936, 940 (5th Cr. 1992).% Here the jury rendered
a general guilty verdict and did not specify the statutory
vi ol ati on. Conl ey cannot therefore be subject to the higher

maxi mumpenalty. [d.; see also United States v. Carbajal, 290 F. 3d

277, 288 (5th Gr. 2002) (quoting Cooper, 966 F.2d at 940); United

States v. Fisher, 22 F.3d 574, 576 (5th Cr. 1994).

3Qur conclusion that this conviction exceeded the statutory
maxi mumis further supported by the fact that neither Count One nor
the jury instructions presented the elenents or the essence of 8§
1956( h).

4T Al sentencing judge faced with a conviction on a count that
charged the violation of nore than one statute, but where the jury
failed to specify the violation found, is limted to inposing a
sentence that does not exceed the maxi numpenalty under the statute
provi ding the | east severe punishnent.” Cooper, 966 F.2d at 940.
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The governnent’s argunent to the contrary i s unconvincing. It

cites United States v. G een for the proposition that a judge can

i npose the nore severe sentence of a nultiple-offense indictnent

count if it is clear that the jury convicted on the offense with
the higher maxi mum 180 F.3d 216, 226 (5th Cr. 1999). Yet here
it is not at all clear that the jury convicted Conley of conspiracy
to | aunder noney, the offense with the higher nmaxi num under the
conspiracy count. Indeed, it is nore plausible that the jury did
not convict Conley for a noney |aundering conspiracy because it

actually acquitted Conley of the substantive counts of noney
| aunderi ng.

Still further, the procedural posture of the present case is
different from both Geen and sister circuit cases that the
governnent cites for support. Al of these cases, which inposed
the higher of potential maximum sentences of multiple-offense
counts, depended upon conjunctive jury instructions; that is, the
court (or the indictnent) nade clear to the jury that a guilty

verdict would, by necessity, nean that all violations had



occurred.® Here, as in Cooper, the jury instructions were
conspi cuousl y disjunctive.®

In sum Conley has shown that his sentence, resulting froma
conviction under 18 U S.C. 8 371 alone, exceeded the statutory
maxi mum

B

Havi ng determ ned that Conley was erroneously sentenced, we
turn to the question of whether this error resulted from
constitutionally ineffective counsel. To prove that his counsel
were ineffective, Conley nust show that his attorneys’ performnce
was deficient and that he suffered prejudice fromthis deficient

performance. Strickland v. Washington, 466 U S. 668, 687 (1984).

G ven our finding that this Court’s precedent conpels that we hold

a 60-nonth termof inprisonnent to be the maxi num al | owabl e under

°See, e.9., United States v. Alen, 302 F.3d 1260, 1274-76
(11th Gr. 2002); United States v. Neuhauser, 231 F.3d 460, 468-70
(6th Gr. 2001); United States v. Watts, 950 F.2d 508, 514-15 (8th
Cr. 1991). The |lone exception nmay be United States v. Tham a
Ninth Grcuit case. 960 F.2d 1391, 1400 (9th Cr. 1992) (“[Where
the jury verdict fails to specify which of the charged offenses
were the object of the conspiracy, then the defendant may be
convi cted of those object offenses which the court, were it sitting
as atrier of fact, would convict the defendant.”) (citing U S. S. G
8§ 1B1.2(d) comment. (n.5)). It is not at all clear that Thamis
anal ogous to the instant case, however, and its |anguage is broad
and directly conflicts with our precedent as it applies to this
case. In any event, Thamis not enough to support the governnent’s
posi tion given our hol dings in Cooper, Carbajal, Fisher, and G een.

®The rel evant instructions here read: “The indictnent charges

that the defendant conspired to conmmt two offenses. The
governnent nust prove . . . that he conspired to commt at |east
one of these offenses. . . . The governnent does not need to prove

that he conspired to commt both.”
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the first count, and that the error in sentencing was obvious, it
follows that Conley’ s trial and appell ate counsel were ineffective
in failing to object at sentencing and then to raise the issue on
appeal .

First, counsel’s assistance is deficient if it falls “bel ow an

obj ective standard of reasonabl eness.” Strickland, 466 U. S at

688. We have described that standard as requiring that counse
“research relevant facts and | aw, or make an i nforned deci sion that

certain avenues will not be fruitful.” United States v. Phillips,

210 F.3d 345, 348 (5th Gr. 2000) (quoting United States V.

WIllianmson, 183 F.3d 458, 462-63 (5th Gr. 1999)). “Sol id,
meritorious argunents based on directly controlling precedent
shoul d be discovered and brought to the court’s attention.” |d.
Conley’s counsel failed to neet this standard in that they
admttedly failed to recognize and argue that Conley could not
receive nore than 60 nonths inprisonnent under Count One.

Second, to prove prejudice, “the defendant nust show °that
there is a reasonable probability that, but for counsel’s

unpr of essional errors, the result of the proceedi ng woul d have been

different.”” United States v. Bass, 310 F. 3d 321, 325 (5th Cr.
2001) (quoting Strickland, 466 U S. at 694). It is clear that,
“but for counsel’s unreasonable failure . . . [Conley] would have

prevailed,” Briseno v. Cockrell, 274 F.3d 204, 207 (5th Gr. 2001),




in obtaining a | esser sentence.’” And, of course, “any anount of
actual jail time has Sixth Anmendnent significance,” {dover V.

United States, 531 U S 198, 203 (2001), which constitutes

prejudi ce for purposes of the Strickland test. See, e.qg., United

States v. Franks, 230 F.3d 811, 815 (5th G r. 2000) (three extra

nmont hs equal s prejudice).

In sum Conley’'s attorneys provided ineffective assistance,
and Conley was prejudiced as a result. He is entitled to the
habeas relief he seeks--to have his sentence on Count One set
asi de.
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For the foregoing reasons, the district court’s judgnent
denying relief wunder 28 US C § 2255 is REVERSED, Conley's
sentence is VACATED, and this case is REMANDED to the district
court for re-sentencing not inconsistent with this opinion.

REVERSED, SENTENCE VACATED, and REMANDED FOR RE- SENTENCI NG

‘As trial counsel nade no objection to the unlawful sentence,
to denonstrate appellate counsel’s deficiency, Conley nust show
that the sentence anounted to plain error. United States V.
WIllianmson, 183 F.3d 458, 463-64 (5th Gr. 1999). Here, the error

was obvi ous, and under our holding in United States v. Sias, “a
sentence that exceeds the statutory maximumis an illegal sentence
and therefore constitutes plain error.” 227 F.3d 244, 246 (5th

Gir. 2000).



